Rest Practices

Best Practices tor Oral Argument: 12 Tips

By Mary Massaron

have often heard lawyers say
that oral argument is not im-
portant and rarely changes the
outcome of appeals. But the
argument offers an opportunity to crystal-
lize the key points in an advocate’s position,
to answer questions that were not addressed
or skimmed over in the brief, and to try to
set the court’s concerns to rest. Thus, the
best oralists use the opportunity as a wel-
come chance to speak with the judges or
justices who will decide their case to be sure
they understand the most important factual
and legal underpinnings of their position.
In presenting oral argument, here are what
I consider best practices for effectively using
the opportunity.!

Prepare, prepare, prepare

Benjamin Franklin said, “By failing to
prepare, you are preparing to fail.”> Those
words provide a warning and incentive to
set aside time to prepare for every oral argu-
ment. This process requires figuring out
what you need to do and finding time to do
it. It should include the easy but important
tasks like updating the authorities in the
briefs, and the more difficult ones like an-
ticipating difficult questions about the weak
points in your argument.

Sometimes clients question the amount
of time required to prepare for oral argu-
ment. Try to explain that precisely because
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the time allotted for the appeal is short, ad-
vocates must be well-prepared so they can
respond concisely with references to prece-
dent and to the record. And if necessary,
spend time that you will write off the bill
that you eventually send to the client in or-
der to be fully prepared.

Know your audience

Every court has its own formal rules, in-
formal practices, and culture. Oral argument
in some courts, such as the United States
Supreme Court, is highly formal, with strictly
enforced time limits and the time spent in
rigorous questions and answers, and no col-
loquy except as it pertains to the issues
before the Court. Oral argument in other
courts may be informal, with the oppor-
tunity for more back-and-forth between
the lawyers and the court. You need to
know your court. Part of that is knowing the
judges or justices who sit on that court. In
a court of last resort and in intermediate ap-
pellate courts where the judges assigned
to the case are announced before the argu-
ment, you can study them by checking for
decisions they have previously issued that
pertain to your case.

Know the record

Although arguments before courts (even
at the trial court level) tend to focus on legal
issues, these issues are often decided based
on the application of the law to the facts.
You need to be familiar with the facts of the
case, and you need to have thought through
the inferences that can be drawn from them.
Cases are often won or lost on the basis
of the record facts; don’t miss the opportu-
nity to prevail by fumbling about the facts
at argument.
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John W. Davis, a renowned authority on
appellate practice, explained that “in an ap-
pellate court the statement of facts is not
merely a part of the argument, it is more
often than not the argument itself.”* While
Davis’s statement focused on the brief] it
offers key insights for appellate argument.
Appellate judges do not want advocates
to read their statement of facts at oral argu-
ment; if your brief has done its job, the court
will already understand the chronology of
the historical and procedural facts in the
record of the appeal. The appellate court
wants argument focused on those facts that
are the fulcrum for determining the appli-
cable law and how it applies to this record.

Develop a theme

A focused argument built around a theme
is far more likely to succeed. Your theme
can be based on why the precipitous grant-
ing of summary judgment wrongly denied
your client the opportunity to present his
or her case to the jury. Or it can be based
on the importance of interpreting contract
language in accord with its unambiguous
language so insurers and policyholders can
predictably understand their rights and ob-
ligations under a policy. Or it might be based
on the need to expand the law providing a
remedy for fraud in the inducement of con-
tracts to discourage contracting parties from
lying at the outset of their agreement. What-
ever it is, make sure you understand it at a
deep level, and then use that theme to an-
swer hypothetical questions and focus and
organize your presentation. Repeat it as part
of answers to questions—just as a composer
repeats a theme in slightly varied ways
throughout the movements of a symphony.

Distill the argument to key points

Time during an oral argument is limited.
Trying to present a laundry list of minor
points is likely to lose the court’s attention,
confuse the judges, and weaken your argu-
ment. Pick the linchpin and make the points
necessary for the court to resolve the mat-
ter in your favor. Do not lose your audience
by trying to argue every point. A Wisconsin
appellate judge and author advises advocates
not to get bogged down in either extensive
citations or the attempt to distinguish cases
from one another or from your case.! The

brief is the place for those detailed discus-
sions. At argument, you want to make your
most important points and leave the rest to
what you have already done in your brief.
British barrister Iain Morley said, “For rea-
sons which are a mystery, supporting a point
with three reasons sounds great, and carries
weight, even if it shouldn’t.”> Think about
distilling your argument to three key points.

Rehearse answers
to anticipated questions

The most difficult part of oral argument
is refuting your opponent’s strongest argu-
ments. You may be able to obfuscate or
avoid difficulties with your position in the
brief (though that may not be a good strat-
egy). But at argument, questions are likely
to be focused on the weakest points of your
position. If you don’t have good answers,
the court will lose interest in whatever else
you have to say. If you can hold a moot
court for important arguments, do so. Prac-
tice your answers—out loud if you can. It
will help you hone the answers and increase
your confidence at argument.

Go for the jugular
in the opening statement

You have the most focused attention of
the court as you begin. Don’t waste this time
by offering a dull recitation of the proce-
dural history of your case. Pick the strongest
and most important point you can make
and make it concisely. Use vivid language.
Introduce your theme as an intrinsic part of
your opening statement. This is your chance
to make a good first impression; if you open
with no clear direction, you risk losing the
court’s attention and never getting it back.

Give a road map
for your argument

Early in the argument, you can let the
court know the key points that you plan to
address. Telling the court of the issues you
plan to discuss and the issues you plan to
leave to your briefs lets the judges or jus-
tices anticipate where you are going. It also
allows them to bring you back to your other
points if questions from a judge take you
off track. And it enables the judges to bring
up questions they may have about issues
you choose not to address.
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Mortley urged the use of maps: “Judges
love maps. With a map, they will under-
stand where you are going and why.”® In
his view, this makes you more likeable and
potentially irresistible.” But some advocates
disagree with this strategy. Alan Morrison,
for example, urged against it because it can
interfere with the flow of the argument as
dictated by the questions of the judges or
justices on the court.®? At a minimum, have
your own road map of essential points and
ways to lead from one point to the other in
case you get diverted by questions.

Answer questions immediately,
directly, and concisely

Nothing irritates judges or justices more
than the sense that an advocate is jousting
with them rather than answering their ques-
tions. If the question seeks a yes or no an-
swer, answer it, and then add any explana-
tion that is needed to limit or qualify your
response. This can be difficult if you are not
sure of your theory of the case or the facts
in your record. So again, prepare, prepare,
prepare. Oral argument should be conversa-
tional—not rhetorical. Flourishes of rheto-
ric are unlikely to persuade, but answering
questions in a professional, conversational
tone can help the judges see you as an as-
set in their search for the right answer. If
you are accepted because of your demeanor,
precision, knowledge, and candor in re-
sponse to their most difficult questions,
you are far more likely to persuade them to
the rightness of your position.

Advocate reasonable positions;
acknowledge weaknesses

When you acknowledge the difficulties
of your position, you gain credibility with
the court. This is why Bryan A. Garner and
Antonin Scalia advised advocates to concede
the “indefensible terrain—ostentatiously.””
Overstatement and obfuscation are not ef-
fective in appellate tribunals.

Be enthusiastic;
maintain eye contact

Oral argument is an opportunity for you
to have a conversation with the judges
or justices who will decide your case. You
want to keep their attention and make your

points (even if you disagree with an asser-
tion that they make) in a respectful, ener-
getic manner. Speaking in a monotone—or,
worse still, reading from a prepared text—
will lose their attention quickly.

Your appearance matters. Wrinkled suits,
scuffed shoes, and uncombed hair are all
distractions. This is not the time to make
a fashion statement or to wear dramatic
jewelry or clothing. Present a poised, pro-
fessional appearance and try to look re-
laxed, confident, and focused. Practice in
public speaking can help, as does experi-
ence in court.

End with essentials;
crystallize your strong points

The ending, like the opening, is impor-
tant. Try to prepare something you can turn
to as you see the time is almost up that will
remind the court of your strongest argu-
ments. Remind them of the rule you urge
and why it is the best outcome. Tell the
court explicitly what you think it should do.

Conclusion

Arguments do not always proceed as
expected. But if you follow these best prac-
tices, even in the toughest appeals, you will
be able to present your best arguments.
And over time, your skills and confidence

will grow. m
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guished Brief Award. She currently chairs the Am-
icus Committee of Lawyers for Civil Justice.

ENDNOTES

1. The tips | elaborate on were first prepared by Sharon
Freytag, a ferrific appellate lawyer who shared them
during a program on appellate law that | attended
years ago. She is now refired, but Sharon was a
great friend with whom | worked in the American Bar
Association’s Counsel for Appellate Lawyers.
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